IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

R JOHAN HOLZSCHUH : ClVIL ACTION
Pl ai ntiff, :

V.
UNUM LI FE | NSURANCE COVPANY
OF AMERI CA :
Def endant . : NO. 02-1035

OP1 NI ON

Newconer, S.J. July , 2002

This is an action to collect benefits under an
i nsurance plan pursuant to the Enployee Retirenent |ncone
Security Act (“ERISA") section 502(a)(1)(b), 29 U S. C
1132(a)(1)(B).'! Defendant’s notion for sunmary judgnent,
Plaintiff’s response and Defendant’s reply are now before the
Court.

l. BACKGROUND

Plaintiff, R John Hol zschuh (“Plaintiff”), resides in
Chadds Ford, Pennsylvania and is a former enployee of Forgent

Corporation, formerly known as VTELL Corporation (“VTELL").

!Section 502 provides that:

A civil action may be brought--

(1) by a participant or beneficiary--
(B) to recover benefits due hi munder the terns of
his plan, to enforce his rights under the terns of
the plan, or to clarify his rights to future
benefits under the terns of the plan.

29 U.S.C. 1132(a)(1)(B).
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Def endant, UNUM Life | nsurance Conpany of America (“UNUM or
“Defendant”), provided a long-termdisability policy (the
“Policy”) to VTELL at all relevant tines.

As a result of certain injuries, including cervical and
| umbar pain, fibromnyalgia,? and psychol ogical illness, UNUM paid
Plaintiff long termdisability benefits from March 10, 1999 until
Oct ober 2000. At that tinme, UNUMterm nated Plaintiff’s benefits
after it found that Plaintiff’s back condition was not disabling
and his fibronyal gia and psychiatric illness were covered by a 12
month limtation contained in the Policy. After UNUM
di scontinued Plaintiff’s benefits, Plaintiff sought benefits from
UNUM t hr ough an appeal process, but UNUMultinmately denied
Plaintiff benefits in a March 13, 2001 letter.

A The Policy

When defining total disability, the Policy states that:
[An individual] is disabled when UNUM determ nes that:

- you are limted fromperformng the material and
substantial duties of your regular occupation due to
si ckness or injury; and

- you have a 20% or nore |oss in your indexed nonthly
earnings due to the sane sickness or injury.

After 24 nonths of paynents, you are di sabl ed when UNUM
determ nes that due to the sane sickness or injury, you
are unable to performthe duties of any gai nful
occupation for which you are reasonably fitted by

2The termfirbronyalgia refers generally to pain in
fibromuscular tissue. Cni v. Paul Revere Life Ins. Co., 50 F
Supp. 2d 419, 420 n.1 (E D.Pa. 1999).
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education, training or experience.?

(Def endant’s App. at 700).

Additionally, the Policy explains that “when making a
benefit determ nation under the policy, UNUM has discretionary
authority to determne your eligibility for benefits and to
interpret the ternms and provisions of the policy.” (Defendant’s

App. at 694).

For certain types of disabilities, the Policy limts

benefits to a 12 nonth peri od:

Disabilities, due to sickness or injury, which are
primarily based on self-reported synptons, and
disabilities due to nental illness have a limted pay
period up to 12 nonths.

SELF- REPORTED SYMPTOMS neans the manifestations of your
condi tion which you tell your doctor, that are not
verifiable using tests, procedures or clinical

exam nations standardly accepted in the practice of
medi ci ne.

MENTAL | LLNESS neans a psychiatric or psychol ogi cal
condi tion regardl ess of cause such as schi zophreni a,
depression, mani c depressive or bipolar illness,

anxi ety, personality disorders and/or adjustnent

di sorders or other conditions. These conditions are
usual ly treated by a nental health provider or other
qual i fied provider using psychotherapy, psychotropic
drugs, or other simlar nethods of treatnent.

(Def endant’s App. at 709-10).

B. Plaintiff's Caimand UNUM s Revi ew

When Plaintiff applied for benefits, he clainmed that he

Plaintiff did not receive 24 nonths of paynents.
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was di sabl ed as of Decenber 9, 1998. Plaintiff further stated

that his “occupation” was a “purchasi ng manager”. (Defendant’s

App. at 664). A later vocational review indicated that the
pur chasi ng manager position is classified as sedentary. The
review al so said that the duties of purchasi ng manager
occasionally involved lifting, but was primarily a seated

position. The duties further allowed for alternatively sitting

and standing. (Defendant’s App. at 629-31).

Along with Plaintiff’s application, Plaintiff’s
physi cian, Dr. Lawence Schmtzer, submtted an Attendi ng
Physician Statenent (“APS’) which stated that Plaintiff suffered

from*“severe cervical and |unbar pain.” (Defendant’s App. at

666) The APS further stated that Plaintiff should not |ift and

pul I, and should not sit or stand for prol onged peri ods.

(Def endant’s App. at 667).

On April 16, 1999, Defendant reviewed Plaintiff’s then
avai | abl e nmedi cal records and concluded that “CT and MRl studies
wel | docunent multiple I evel changes in the cervical and | unbar

spines.” (Defendant’s App. at 655). Defendant further concl uded

that Plaintiff’'s restrictions and |imtations were reasonabl e and
appropriate for 12 nonths based upon the APS and di agnostics and
that “surgery may give a nore favorable long termoutcone.” |d.
Accordi ngly, Defendant approved Plaintiff’s request for

disability benefits in an April 20, 1999 letter, and began paying



benefits effective March 9, 1999. (Defendant’s App. at 643).

However, that letter also indicated that Defendant woul d request
periodi ¢ nmedi cal evidence and vocational information from
Plaintiff to support his claimfor continued disability

benefits.* (Defendant’s App. at 643).

After UNUM approved Plaintiff’s claim it continued to
monitor his condition by requesting and review ng additional
medi cal records. For exanple, in June 1999, UNUM received Dr.
Parvis Kanbin’s March 23, 1999 report. \Wien reporting on his
review of the x-rays and i magi ng studies, Dr. Kanmbin stated that
he did not see “a clear disc herniation in the cervical or |unbar
spi ne which woul d be responsible for [Plaintiff’s] signs and

synptons.” (Defendant’s App. at 610).

However, UNUM al so received a March 15, 1999 report
fromDr. Hlibrand, an Assistant Professor of Othopedic Surgery
at Thomas Jefferson University. In that report, Dr. Hlibrand
found a “small residual disc on the right side at C5-6 in
conbination with a spur which does narrow the right neural
foramen at C5-6 but does not cause spinal cord conpression.”

(Defendant’s App. at 609). He further found that “[t]he | unbar

study is negative except for sone degenerative changes, and the

“Also on April 20, 1999, Defendant |earned that
Plaintiff may be suffering fromfibronyalgia, and that Plaintiff
was receiving treatnent froma rheumatol ogi st, Dr. CGetzoff, who
had di agnosed himwi th fibromyal gi a.
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remai nder of the cervical study is also basically normal. O
note, thereis alittle bit of deformty in the right side of the
spinal cord at the C5-6 level. . .7 |d.

In addition, Defendant received a March 11, 1999 report
fromDr. Louis Pearlstein which found that Plaintiff had

“cervical and |unbosacral radiculopathies.” (Defendant’s App. at

604). However, he also concluded that “these would not explain
hi s paresthesias® fromthe el bows down and knees down.” |d.

In his June 1999 APS, Dr. Schm tzer again concl uded
that Plaintiff should not do anything that requires prol onged
sitting or standing. Accordingly, Dr. Schmtzer stated that in
an 8 hour work day, Plaintiff could sit for 4 hours, stand for 4
hours, walk for 1 hour, drive for 30-45 m nutes, and perform1l
hour of sedentary activity,® but would need a break every 30

m nutes. (Defendant’s App. at 599-601). Later, in Septenber

1999, Dr. Schmtzer submtted an additional APS which indicated
that Plaintiff suffered fromsevere | ower back and neck pain, and

that his objective findings were “CT - nylogram” (Defendant’s

App. at 562). It further indicated that fibronyalgia was a

secondary condition contributing to Plaintiff’s disability. He

*Defined as: abnormal sensation, as of burning,
pricking, etc. on the skin. WSBSTER S New WRLD D CTI oNARY 1063
(Col | ege ed. 1968).

5The APS defines sedentary as: “10 | bs. maxi mumlifting
or carrying articles. Walking/standing on occasion. Sitting 6/8
hours.” (Defendant’s App. at 601)
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al so concluded that in an 8 hour workday, Plaintiff could sit for
3 hours, stand for 1 or 2 hours, and could perform sedentary

activity for 3 hours a day. (Defendant’s App. at 564).

Then, UNUM recei ved a Novenber 15, 1999 MRl which
concluded that “a tiny central disc herniation is again seen at
C4-5, and there are degenerative changes at the other |evels.
This has not significantly changed as conpared to the prior

study.” (Defendant’s App. at 519).

I n Decenber 1999, UNUM requested records fromDr. Barry
Cetzoff, Plaintiff’s rheumatol ogi st, and Def endant received those
records in |ate Decenber 1999 or early January 2000. Anong those
records was an April 1999 treatnent report where Dr. GCetzoff
found that “[Plaintiff’s] conplaint of chronic pain is out of

proportion to the findings on the x-rays.” (Defendant’s App. at

498). However, Dr. Getzoff did state that Plaintiff’s “workup
has shown that he had a CT of his cervical spine and a nyel ogram
showi ng di sc bul ges and spondylitic’ disc herniation at C5 and

C6.” (Defendant’s App. at 497). Dr. Getzoff also commented that

“l do think he may be depressed.” (Defendant’s App. at 498).

Later, on Novenber 29, 1999, Dr. Getzoff stated that Plaintiff is
“still conplaining of the sane back and neck disconfort al so,

which is a conbination of his fibronyal gia and his radicul ar

‘Defined as: “Relating to spondylitis.” STEDVMANS MEDI CAL
DicrionaRry (27th ed. 2000). Spondylitis is defined as:
“[i]nflammati on of one or nore of the vertebrae.” 1d.
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synptons.” (Defendant’s App. at 503).

In January of 2000, and again in February 2000, an UNUM
nurse named Thabi M Mat hebul a requested nore information from
Dr. Getzoff. Dr. Getzoff supplied additional records that
indicated that Plaintiff had been undergoi ng psychiatric
treatnent. He al so supplied physical therapy records that noted
that Plaintiff had experienced sonme inprovenent in his cervical
and | unbar spine. On March 23, 2000, Dr. Cetzoff responded to
questions Ms. WMathebula asked himin January and February 2000.

In those responses, Dr. Getzoff stated that Plaintiff could not

perform sedentary duties because of fibronyalgia. (Defendant’s

App. at 358). However, Dr. Cetzoff did not indicate any other
cause for the disability.

After again receiving updated information on July 5,
2000, an UNUM nurse revi ewed those records, including a new APS
fromDr. Schmtzer. The nurse concluded that his prescribed
restrictions and limtations may be excessive, but that
addi tional records were needed before that could be deci ded.

(Defendant’s App. at 319). UNUM received additional records,

including an MRl report that indicated that Plaintiff suffered
frommld disc degeneration, but that Plaintiff did not suffer

fromdisc herniation. (Defendant’s App. at 306).

After UNUM recei ved these records, Kay OReilly, an

UNUM regi stered nurse, reviewed all of the medical records in



UNUM s file pertaining to Plaintiff. She then issued a report

whi ch was revi ewed and approved by Dr. Kanovsky, one of UNUM s
physi ci ans. Based upon this review, UNUM decided that the
objective findings regarding Plaintiff’s cervical and | unbar

probl ems woul d not preclude sedentary work. Instead, UNUM
concluded that Plaintiff’'s restrictions and Iimtations were
based only on self reported conditions and subjective conpl ai nts.
Further, UNUM noted that Plaintiff had not submtted records of a
psychiatric condition that appeared in Plaintiff’s records.

(Defendant’s App. at 285-86). Accordingly, UNUMwote to

Plaintiff on October 11, 2000, and asked himto provi de evidence

of a physical disability by Novenber 13, 2000. (Defendant’s App.

at 280-82).

In early Novenber, Dr. Getzoff spoke to an UNUM doct or
nanmed Dr. Gitton. Based on that discussion, Dr. Gitton
understood that Dr. Cetzoff believed that Plaintiff had full time
sedentary capacity. However, Defendant concedes that Dr. Getzoff
may dispute this interpretation of the discussion. |ndeed,
UNUM s records indicate that Dr. Getzoff may not have felt that
“he was heard” and that a person he spoke to at UNUM was,

according to Dr. Getzoff, “rude” and “pushy.” (Defendant’s App.

at 265).
Then, on Novenber 13, 2000, UNUM received MRl reports

fromPlaintiff. They revealed snall disc herniations at C3-4 and



C5-6, and a small bulge at L4-5. (Defendant’s App. at 261-63).
The next day, UNUM received Plaintiff’s psychiatric treatnent
records dating back to 1998 for depression and anxiety.

(Def endant’s App. at 259).

On Novenber 29, 2000, UNUM received x-rays of
Plaintiff’s cervical, thoracic and | unbar spines from Septenber
2000. As to these x-rays, Dr. Getzoff explained that they “show
sone mld cervical disc changes at C5-6. Qherwi se these are

normal .” (Defendant’s App. at 208). On Novenber 2, 2000, Dr.

Cetzoff noted that Plaintiff “has chronic pain consistent with

myof asci al and fibronyal gia type pain.” (Defendant’s App. at

206). Nevertheless, in a Novenber 20, 2000 letter to UNUM Dr.
Cet zof f explained that Plaintiff was under his care for both

fi bronyal gi a and degenerative disc disease in the cervical and

| unbar spine. (Defendant’s App. at 205). Dr. Getzoff further
concluded that Plaintiff could not return to work, and that he
was di sabl ed due to both the fibronyal gia and degenerative disc
disease. 1d. Also included with the Novenber 29, 2000
subm ssi ons was a Novenber 28, 2000 letter fromDr. Javed
Mohseni an confirmng that Plaintiff was undergoing treatnent for

bi pol ar di sorder and depression. (Defendant’s App. at 204).

After another review of Plaintiff’'s file on Decenber
11, 2000 an UNUM nurse found, and Dr. Gitton agreed, that the

exi stence of a psychiatric disability was not substantiated and
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concl uded that “no objective findings preclude [Plaintiff] from
F/IT [full tinme] sedentary capacity in regards to nuscul oskel et al

issues.” (Defendant’s App. at 186).

The next day, UNUMreceived a report fromDr.
Schmtzer. Dr. Schmtzer concluded that Plaintiff was totally
di sabl ed based upon “significant neck and back pain, as well as
i nappropriate jerky novenents of his extremties, coupled with
significant MRl findings of the cervical and | unbar spine as well

as the diagnosis of fibronyalgia.” (Defendant’s App. at 192).

After receiving Dr. Schmtzer’s report, UNUM s nurse
reviewed it and concluded that the MR findings were not
significant enough to warrant total incapacity, and Dr. Gitton

agreed. (Defendant’s App. at 184).

C. UNUM s Decision to Deny Further Benefits and
Plaintiff's Appeal

UNUM denied Plaintiff’s claimfor continued benefits in
a January 2, 2001 letter explaining that the nedical records did

not support a finding of disability. (Defendant’s App. at 174-

177). Plaintiff sent UNUMa letter appealing its decision, but
UNUM denied Plaintiff’s appeal in a March 13, 2001 letter.

(Defendant’s App. at 81-82). |In that letter, UNUM once again

concluded that Plaintiff’'s disability was covered by the Policy’s
self-reported synptons linmtation. |d.
Wth these facts as background, the Court turns to

Def endant’ s Motion for Summary Judgnent.
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1. DI SCUSSI ON

Summary judgnent is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law” Fed. R Cv. P. 56(c).

A. Scope of Judicial Review

When a federal court deci des whether an adm ni strator
wrongfully denied disability benefits to a claimant, and the
disability plan grants the adm nistrator discretionary authority
to determne eligibility benefits, or to construe terns of the
plan, that reviewis limted as federal courts may only decide

whet her the denial was arbitrary or capricious. Firestone Tire

and Rubber Co. v. Bruch, 489 U S. 101, 115 (1989). Thus, in

those cases, the district court may overturn a decision of an

(13N}

admnistrator only if it is W t hout reason, unsupported by

substanti al evidence or erroneous as a matter of | aw Abnat hya

v. Hoffrmann-LaRoche, Inc., 2 F.3d 40, 45 (3d CGr. 1993) (quoting

Adano v. Anchor Hocking Corp., 720 F. Supp. 491, 500 (WD. Pa.

1989) .

On the other hand, when an adm ni strator operates under
a conflict of interest, the Court nust weigh that conflict as a
factor in determ ning whether the adm nistrator has abused its

di scretion. Firestone Tire and Rubber Co. v. Bruch, 489 U. S
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101, 115 (1989). The Third Crcuit has held that a conflict of
i nterest exists when an insurance conpany both funds and
adm nisters a plan, and courts nust apply a hei ghtened form of

arbitrary and capricious review. Pinto v. Reliance Standard Life

Ins. Co., 214 F.3d 377, 387 (3d Cr. 2000). In Pinto, the Third
Circuit held that review under such a hei ghtened standard shoul d
be made using a “sliding scale,” in which the intensity of review
i ncreases proportionately with the intensity of the conflict of
interest. Pinto, 214 F.3d at 393.

Here, there is no dispute that Defendant had
di scretionary authority under the Policy, nor do the parties
di spute that Defendant both funded and adm ni stered the Policy.
They do di spute what standard of review the Court should apply,
and whet her Defendant wongfully denied Plaintiff’'s benefits.

Because Defendant has a conflict of interest, there is
no question that hei ghtened scrutiny is required here. See
Pinto, 214 F.3d at 392 (“heightened scrutiny is required when an
i nsurance conpany is both plan adm nistrator and funder”).
However, the Court nust decide where this case falls on Pinto' s
sliding scale. Wen applying the heightened form of the
arbitrary and capricious standard, courts should be deferential,
but not absolutely deferential, and “‘[t]he greater the evidence
of conflict on the part of the adm nistrator, the |ess

deferential [the] abuse of discretion standard.’”” 1d. (quoting

13



Vega v. National Life Ins. Services, Inc., 188 F.3d 287, 297 (5th

Cr. 1999). Thus, evidence of a significant conflict of
interest places a case at the far end of the sliding scale where
the court reviews the admnistrator’s decision with a "high
degree of skepticism" Pinto, 214 F.3d at 395.

Evi dence of procedural anomalies warrants application
of nore weight to the conflict along the sliding scale under the
“hei ght ened” abuse of discretion standard. For exanple, in
Pinto, the Court of Appeals for the Third Crcuit found various
procedural anomalies, such as when the insurance conpany reversed
its initial decision to award benefits and ignored a staff
worker’s recommendation to reinstate benefits. Pinto, 214 F. 3d
at 393-94.

In this case, the Court finds that it should view
Defendant’s decision to deny Plaintiff’s claimw th significant
skepticism First, like the Defendant in Pinto, UNUM reversed
its initial decision to award Plaintiff benefits, although the
Pinto Court did so without receiving additional nedical
i nformation, whereas UNUM did receive such information. However,

when Defendant reviewed those records, it concluded that “no
objective findings preclude [Plaintiff] fromF T [full tine]
sedentary capacity in regards to muscul oskel etal issues.”

(Defendant’s App. at 186). This is sinmply wong. As discussed

at length above, Plaintiff’'s disability claimwas supported by
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obj ective evidence such as MRl and CT reports, Plaintiff’s
doctors’ observations, and x-rays. UNUM even admtted that such
evi dence exi sted when, on April 16, 1999, Defendant revi ewed
Plaintiff’s then avail abl e nmedi cal records and concl uded that “CT
and MRl studies well docunent nultiple | evel changes in

[Plaintiff’s] cervical and |lunbar spines.” (Defendant’s App. at

655). The admnistrative record s evidence of Plaintiff’s
disability certainly contains nore than “no objective findings.”

O her procedural anonalies exist here. After UNUM
issued its Cctober 11, 2000 letter, three of Plaintiff’s
physi ci ans submtted reports. For exanple, in the Novenber 20,
2000 letter to UNUM Dr. Getzoff concluded that Plaintiff could
not return to work, and that he was di sabl ed due to both the

fi bronyal gi a and degenerative disc disease. (Defendant’s App. at

205). UNUM dism ssed Dr. Getzoff’s report without confronting it
squarely, and denied Plaintiff’s claimon January 2, 2001.

Also very troubling to this Court, is Defendants’ use
of nurses and non-treating/exam ning physicians to deny
Plaintiff’s claimafter sustaining it for over a year. This
court and others have found that use of non-treating physicians

inthis way is suspect. See Cohen v. Standard | nsurance Conpany,

155 F. Supp.2d 346, 352 (E.D.Pa. 2001); Palner v. University Med.

G oup, 994 F. Supp. 1221, 1235 (D.Or. 1998); see also Requla v.

Delta Fanmily-Care Disability Survivorship Plan, 266 F.3d 1134,
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1147 (9th Gr. 2001) (noting that failure to give special weight
to a treating physician’s opinion is evidence of conflict). On
Novenber 30, 2000, Dr. Schmtzer reported to UNUMthat Plaintiff
was totally disabled due to “significant neck and back pain, as
wel | as inappropriate jerky novenents of his extremties, coupled
with significant MRl findings of the cervical and | unbar spine as

wel | as the diagnosis of fibronyalgia.” (Defendant’s App. at

192). He further found that Plaintiff suffered fromsnmall disc
herni ati on at C3-4, narrowi ng of both neural foram na,? smal
ri ght paranedi an di sc herniation at C5-6, narrowi ng of the right

neural foranmen, and central disc bulge at C4-5. (Defendant’s

App. at 191). He also stated that a lunbar MR “showed early
degenerative disease with a small central disc bulge at L4-5",
and that “his exam nation reveal ed cervical and trapezi us spasm
as well as lunbar spasm and tenderness with restriction of notion
inall areas.” 1d.

After only reviewing Dr. Schmtzer’'s letter, and not
Plaintiff hinmself, an UNUM nurse concluded that Dr. Schmtzer’s
|l etter “does not provide any new objective nedical data to
substantiate a deterioration of clmmt’s [sic] condition to
warrant permanent disability.” It is difficult to accept the

nurse’ s concl usi on because UNUM never exani ned Plaintiff.

8Foranmina is defined as: “[a]n aperture or perforation
t hrough a bone or a nmenbranous structure.” STEDVANS MEDI CAL
D crioNary (27th ed. 2000).
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Further, under the Policy, Plaintiff is not required to provide
“new obj ective nedical data” to denonstrate a “deterioration” of
his condition. Thus, rejecting Dr. Schmtzer’s concl usions on

t hese grounds was arbitrary.

The record reveals nore evidence of procedural
anonmal i es and that Defendant’s conflict inproperly influenced its
deci sion, but the evidence the Court has revi ewed above warrants
a standard of review that does not afford substantial deference
to UNUMs decision to deny Plaintiff’s claimfor benefits.

B. Revi ew of UNUM s Deci si on Under a Hei ght ened
Arbitrary and Capricious Standard

The parties dispute whether, under the Policy,
Plaintiff is “limted fromperformng the material and
substantial duties of your regular occupation due to sickness or

injury” and is therefore disabled. (Defendant’s App. at 700).

Plaintiff’s regular occupation under the Policy was a “purchasing

manager”. (Defendant’s App. at 664). As explained earlier, that

position is classified as sedentary and occasionally invol ved
l[ifting, but was primarily a seated position allow ng for
alternatively sitting and standing. However, Dr. Schmtzer
concluded that Plaintiff could only sit for 4 hours out of an 8
hour work day, and performonly 1 hour of sedentary work in June
1999. Then, in Septenber 1999, Dr. Schmtzer concluded that
Plaintiff could sit for 3 hours, and perform 3 hours of sedentary

wor k. Further, throughout the claimprocess, Dr. Schmtzer
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mai ntai ned that Plaintiff was disabled. As highlighted above, on
Novenber 20, 2000, Dr. Schmtzer concluded that Plaintiff was
totally disabled based upon “significant neck and back pain, as
wel | as inappropriate jerky novenents of his extremties, coupled
with significant MR findings of the cervical and | unbar spine as

wel | as the diagnosis of fibronyalgia.” (Defendant’s App. at

192) .

Simlarly, after treating himthroughout the claim
process, Dr. Getzoff stated on Novenber 20, 2000 that “in
reviewi ng the nost recent studies and examning him | find that
he is still disabled and unable to return to work at this tine”
because of his “fibronyal gia and degenerative disc disease in the

cervical and |unbar spine.” (Defendant’s App. at 205).

Despite the unwavering conclusions of Plaintiff’s
treating physicians, UNUMs nurses and review ng doctors
repeatedly referred only to those parts of Plaintiff’s nedical
records that were adverse to Plaintiff’s claimwhen justifying
the denial of Plaintiff’s claim For exanple, in a January 16,
2001 letter to Plaintiff, UNUMwote that in his April 12, 1999
eval uation of Plaintiff’s condition, Dr. Getzoff noted that
Plaintiff did not “appear to be chronically ill”, that Plaintiff
had a “fairly good range of notion of [his] neck without pain or

| oss of range of notion” and that [t]he patient’s conpl aint of

chronic pain is out of proportion to the findings on the x-
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rays.’” (Defendant’s App. at 147). However, in that letter

UNUM i gnores Dr. Getzoff’'s statenment that Plaintiff’s “workup has
shown that he had a CT of his cervical spine and a mnyel ogram
show ng di sc bul ges and spondylitic disc herniation at C5 and

C6.” (Defendant’s App. at 497). But nore inportantly, UNUM

ignores Dr. Getzoff’s Novenber 20, 2000 conclusion that Plaintiff
is totally disabled. Thus, even though Dr. CGetzoff may have nade
sone findings in April 1999 that could be construed as adverse to
Plaintiff’s claim his ultimate conclusion was that Plaintiff is
di sabled. O her courts have overturned adverse benefits
deci si ons based upon such sel ective readi ng of nedical records.

E.qg., Davies v. Paul Revere Life Ins. Co., 147 F. Supp.2d 347,

361 (MD.Pa., 2001); Rosenthal v. Long-Term Disability Plan of

Epstein, Becker & Green, P.C., No. ClV-98-4246, 1999 W. 1567863

at *13 (C.D.Cal. Dec. 21, 1999).

The record further reveals that UNUM acted nore |ike
Plaintiff’s adversary than an inpartial judge of his claimfor
benefits. Courts have adnoni shed such behavi or, and have
consi dered such behavi or as grounds for overturning a benefits

decision. E.qg., Davies, 147 F. Supp.2d at 360; Rosenthal, 1999

WL 1567863, at *14. Not only did UNUM sel ectively read the
nmedi cal records, it offered conclusory findings in the face of
obj ective nedical evidence and well reasoned opinions by

Plaintiff’s treating doctors. For exanple, and as discussed
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earlier, UNUMs finding that “no objective findings preclude
[Plaintiff] fromF/ T [full tine] sedentary capacity in regards to

nmuscul oskel etal issues” (Defendant’s App. at 186) is w thout

basis. Plaintiff’'s disability claimwas supported by objective
evi dence such as MRl and CT reports, Plaintiff’s doctors’
observations, and x-rays. Likew se, after reviewng Plaintiff’s
file on Decenber 11, 2000, an UNUM nurse found in a report, and
Dr. Gitton agreed, that Plaintiff’s medical records “do not
substantiate a sudden deterioration of clmt’s [sic] condition.”

(Defendant’s App. at 186). However, that report fails to explain

t he reasoni ng supporting that conclusion, and the Policy does not
require that Plaintiff “substantiate a sudden deterioration” of
his condition. The Third Grcuit has held that it is arbitrary
and capricious for an admnistrator to require a claimnt to

satisfy conditions that are not part of a policy. E.g., Mtchel

v. Eastman Kodak Co., 113 F.3d 433, 44 (3d Gr. 1997) (finding it

arbitrary and capricious to require the claimnt to submt
clinical evidence of the etiology of his allegedly disabling
synptons when the Plan did not inpose such a requirenent); cf.

Dewtt v. Penn-Del Directory Corp., 106 F.3d 514, 520 (3d Gr.

1997) (admnistrator’s discretionary interpretation of plan "my
not controvert the plain | anguage of the [plan] document”).
The Court has fully reviewed the adm nistrative record,

and giving UNUMs decision |imted deference, finds that
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Def endant arbitrarily and capriciously denied Plaintiff’s claim
for benefits. [Indeed, objective nedical evidence supports his
claimthat degenerative disc disease disabled the Plaintiff, and
the record further indicates that fibronyal gia was a secondary
condition contributing to the disability.® Further, because the
Court finds that the admnistrative record is conplete, UNUM
reached an arbitrary and capricious result, and that the evidence
points only to a finding of disability, the Court will enter

judgnent in favor of the Plaintiff.® See Cohen, 155 F. Supp. 2d

°Def endant argues that Plaintiff’'s claimof disability
is based solely on self-reported synptons, and therefore that
UNUM was only required to pay Plaintiff disability benefits for
12 nonths. However, as discussed throughout today’s opinion,
Plaintiff’s claimof disability is also supported by objective
medi cal evidence. To the extent Defendant argues that
Plaintiff’s clainms of psychiatric illness and fibronyalgia are
insufficient alone to find Plaintiff disabled, the Court need not
address that issue. The record indicates that Plaintiff is
di sabl ed because of degenerative disc di sease and that
fibronyaligia is nerely a secondary condition contributing to
Plaintiff’s disability. E.g., (Defendant’s App. at 186).

A district court may grant summary judgnent in favor
of a non-novant where it believes that the novant has had
adequate notice of grounds for that judgnment, and where there is
cl ear support for such judgnent. See, e.q., Banks v. lLackawanna
County Comirs, 931 F. Supp. 359, 363 n.7 (MD. Pa. 1996); Peiffer
v. Lebanon School Dist., 673 F. Supp. 147, 152 (M D. Pa. 1987),
affirnmed, 848 F.2d 44 (3d GCir. 1988); 10A Charles Al an Wi ght,
Arthur R MIller & Mary Kay Kane, Federal Practice and Procedure,
8§ 2720 at 29-35 (1983). Here, the parties have been given anple
opportunity to present evidence and argunment on the issue of
summary judgnent. Although the Plaintiff argues that there are
i ssues of material fact here, Plaintiff points to evidence
outside the adm nistrative record to support that argunment. As
Def endant correctly argues, the Court may not consider such
evidence. See Mtchell v. Eastman Kodak Co., 113 F.3d 433, 439
(3d Cr. 1997). Moreover, the Defendant concedes that “sumrary
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at 355 (entering judgnent for the Plaintiff); Davies, 147 F.

Supp. 2d at 360 (sanme); Levinson v. Reliance Standard Life Ins.

Co., 245 F.3d 1321, 1327-28 (11th Gr. 2001).

An appropriate order will foll ow.

Cl arence C. Newconer, S.J.

judgnment is appropriate because there is no genui ne issue of
material fact.” (Defendant’s brief in support of its Mtion for
Sunmary Judgnent, at 15). In this case, the record is conplete,
the parties may not supplenent it, and the only conpetent
evidence in this matter, nanely the opinions of Plaintiff’s
treating physicians, requires a finding of disability.
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